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Chinese whispers
Apparently in the First World War an order was sent out from the trenches ‘send reinforcements we are going to advance’ and when it got to the end of the line it became ‘send three and fourpence we are going to a dance’!  Sometimes I think gaining information here is a bit like that and is often at best ‘sketchy’, even now that Government websites have been set up they are not giving information about new legislation or changes in the law.  There is also information which is in the public domain but there is a warning that reproducing the information could result in prosecution!  I am thinking in particular here about the new list of Registered Estate Agents.  
So where do people go to get information?  Well from what I can see, many people rely on information gained from internet forums and much of what is on the bulletin boards is subjective but not harmful, for instance if someone highly recommends a restaurant or a hairdresser and you try them and think they are awful then it’s not a problem you just wouldn’t go there again, but there are lots of people that have either spent a lot of money or are proposing to spend a substantial sum of money in purchasing a property here and have made judgements based on what they have read on internet forums, and sadly sometimes that information is misleading.
I do not profess to know all there is to know about the legislation here and as any of us that live here know, things change without warning - particularly anything involving bureaucracy here! I have to make sure that any information I impart to my clients is correct and up to date so I was very interested to receive an email from a client copying me in on a letter she had been sent by her solicitor advising her of changes in the legislation.  I am aware that there has been a new law passed but was not fully aware of all the details, as this information had come from a reliable source, a leading Advocate here, then I was able to forward this information on to some of my clients.
In the past, TRNC laws were not sufficiently protecting the rights of the purchasers. The Government, in trying to solve this problem, have passed a new law. The new law gives security to purchasers by putting a charge on the property. Therefore their rights, including the money they have paid, will be protected.

The new law requires the purchasers to stamp their contracts and lodge them with the District Lands Office. The fee equates to 1.5% of the sale price.


The purchasers who bought properties prior to this law coming into force, can also benefit from the new protections.
This seems at first glance to be perhaps one of the most important pieces of legislation that has been put into place to protect foreign purchasers here, perhaps ever! It seemed good news that at last there would be some redress for foreign purchasers by way of Specific Performance, but as always here it seems there is a sting in the tail - the bureaucratic systems cannot cope with the workload they have self generated!  Apparently all Contracts of Sale, signed before 2nd January 2008, must be registered at the Land Registry within the next three months, however The Land Registry is currently unable to carry out this process and, as there are many thousand such contracts, there is a high probability that they will not be physically able to process so many contracts in such a limited time period!
This has been brought to my attention by another leading Advocate, along with other main points of the legislation and it seems that although the legislation is primarily intended to protect purchasers from unscrupulous Agents, many vendors are claiming that it goes over and above what is actually necessary and the practicalities have not been properly thought out. The law also encompasses property developers, landowners and others who may be selling property. The legislation is already proving controversial and it seems that following many complaints, steps are already being taken to try to modify certain parts of the legislation, in order to make it workable.  

It seems that once a Contract is registered if there is a litigation dispute between the parties resulting in a successful court judgement being obtained against the vendor, the Court will then have the power to make an order for specific performance forcing a vendor to transfer title to the Purchaser. This was not previously possible, only compensation was awarded to purchasers in such cases. Unfortunately, the Court process means that the necessary Court action can be a lengthy procedure and the law has not made any changes to the procedures for litigation.
More worryingly though, once the Contract of sale is registered the purchaser is protected against the land being sold, or mortgaged, to a third party but the registration of a Contract will not wholly protect against the vendor’s bankruptcy.  I know that there are a number of developers who are currently facing extreme financial hardships, I have a number of clients waiting for their properties to be completed, and in a lot of cases it is evident that their monies have been spent and there is no money left in the pot to finish either the property or the development.  So my initial euphoria thinking that these clients would be protected by the new law has now been somewhat diluted.
The legislation does not impose any penalties against purchasers for failing to register a contract of sale within the three month period, although failure to do so would mean that they will not be offered the increased level of protection. The Land Registry will be charging a fee for the registration and I understand they have not as yet confirmed the amount!  I can’t believe that wasn’t decided at the time the new legislation was written.

  
Developers are concerned that the registration of one Contract will affect the whole site which could potentially cause problems for them, especially on developments with more than one dwelling where the first to register their contract will have the power to prevent transactions regarding the rest of the site.

Developers are also concerned as they will be forced to pay capital gains tax on the full amount of the transaction indicated on the Contract of Sale, rather than on the Land Registry valuation, as was previously done. Previously all taxes were paid on the Land Registry valuation of the property which used to be carried out just before transfer of title and which was virtually always significantly lower than the actual contract price. Therefore many developers, when budgeting for taxes and calculating the price at which their properties should be marketed, budgeted on a much lower value than the real contract price. Many are therefore finding it difficult to pay this additional money which they had not budgeted for and the majority are finding themselves in financial difficulties as a result. Unfortunately, the Land Registry will not transfer title until all the taxes have been paid, so obtaining a kocan is still outside your control in that if the developer cannot or will not pay his tax then you still won’t have your title deeds.
So given that the Land Registry are not currently accepting contracts for registration, as they don’t currently have the resources to deal with them or have published fees for doing so, and the claims that the legislation could change very shortly, we are forced to wait to see what happens.  Instead of the Turkish Delight we were all hoping for it looks like we’ve been given Cypriot fudge!
STOP PRESS - Since penning this article I have it on good authority that the Land Registry have confirmed that they are now accepting the registration of contracts.
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